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DETAILED ACTION 

Claims 1-10 are pending. 



Information Disclosure Statement 

The information disclosure statements (IDS) submitted on 1/17/06 and 3/16/07 
were considered by the examiner. 

Election 

This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1 . 

The species are as follows: amino acid (claim 5), protein or peptide (claim 6) or 
sarcosinate (claim 7). 

Applicant is required, in reply to this action, to elect a single disclosed species to 
which the claims shall be restricted if no generic claim is finally held to be allowable. 
The reply must also identify the claims readable on the elected species, including any 
claims subsequently added. An argument that a claim is allowable or that all claims are 
generic is considered non-responsive unless accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 

of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims are 
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added after the election, applicant must indicate which are readable upon the elected 
species. MPEP § 809.02(a). 

The following claim(s) are generic: 1-4 and 8-10. 

An international application should relate to only one invention or, if there is more 
than one invention, the inclusion of those inventions in one international application is 
only permitted if all, inventions are so linked as to form a single general inventive 
concept (PCT Rule 13.1). With respect to a group of inventions claimed in an 
international application, unity of invention exists only when there is a technical 
relationship among the claimed inventions involving one or more of the same or 
corresponding special technical features. 

The expression "special technical features" is defined in PCT Rule 13.2 as 
meaning those technical features that define a contribution which each of the 
inventions, considered as a whole, makes over the prior art. The determination is made 
on the contents of the claims as interpreted in light of the description and drawings (if 
any). Whether or not any particular technical feature makes a "contribution" over the 
prior art, and therefore constitutes a "special technical feature," should be considered 
with respect to novelty and inventive step. 

The species listed above do not relate to a single general inventive concept 
under PCT Rule 13.1 because, under PCT Rule 13.2, the species lack the same or 
corresponding special technical features for the following reasons: The common 
technical feature in all groups is N-acylated amino acids. This element cannot be a 
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special technical feature under PCT Rule 13.2 because the element is shown in the 
prior art. Willman et al. (WO 95/33025) discloses exemplifies N-acylated amino acid 
(sarcosinate) in detergent compositions comprising fatty acids. 

The Applicant is therefore required to elect a single disclosed species of 

amino acid (claim 5), protein or peptide (claim 6) or sarcosinate (claim 7). 

Applicant should be aware that a combination not specifically disclosed might be 
considered new matter. 

Applicant is advised that the reply to this requirement to be complete must 
include(i) an election of a species or invention to be examined even though the 
requirement be traversed (37 CFR 1 .143) and (ii) identification of the claims 
encompassing the elected invention. 

The election of an invention or species may be made with or without traverse. To 
reserve a right to petition, the election must be made with traverse. If the reply does not 
distinctly and specifically point out supposed errors in the restriction requirement, the 
election shall be treated as an election without traverse. 

Should applicant traverse on the ground that the inventions or species are not 
patentably distinct, applicant should submit evidence or identify such evidence now of 
record showing the inventions or species to be obvious variants or clearly admit on the 
record that this is the case. In either instance, if the examiner finds one of the inventions 
unpatentable over the prior art, the evidence or admission may be used in a rejection 
under 35 U.S. C. 103(a) of the other invention. 
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During a telephone conversation with Greg Sebold on June 25 2009 a provisional 
election was made without traverse to prosecute the invention of claim 7 (sarcosinate). 
Affirmation of this election must be made by applicant in replying to this Office action. 
Claims 5-6 are withdrawn from further consideration by the examiner, 37 CFR 1 .142(b), 
as being drawn to a non-elected invention. Therefore, claims 1-4 and 7-10 are 
examined on the merits herein. 



Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-4 and 7-10 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

A broad range or limitation together with a narrow range or limitation that falls 
within the broad range or limitation (in the same claim) is considered indefinite, since 
the resulting claim does not clearly set forth the metes and bounds of the patent 
protection desired. See MPEP § 2173.05(c). Note the explanation given by the Board 
of Patent Appeals and Interferences in Ex parte Wu, 10 USPQ2d 2031 , 2033 (Bd. Pat. 
App. & Inter. 1989), as to where broad language is followed by "such as" and then 
narrow language. The Board stated that this can render a claim indefinite by raising a 
question or doubt as to whether the feature introduced by such language is (a) merely 
exemplary of the remainder of the claim, and therefore not required, or (b) a required 
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feature of the claims. Note also, for example, the decisions of Ex parte Steigewald, 1 31 
USPQ 74 (Bd. App. 1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte 
Hasche, 86 USPQ 481 (Bd. App. 1949). In the present instance, claims 1 and 10 recite 
the broad recitation cleansing composition, and the claims also recite particularly for 
cleansing skin and/or hair which is the narrower statement of the range/limitation. 
Additionally, claim 9 recite the broad recitation non-ionic ethoxylated surfactant, and the 
claim also recites preferably an ethoxylated fatty alcohol which is the narrower 
statement of the range/limitation. 

The term "substantially anhydrous" in claim 1 is a relative term which renders the 
claim indefinite. The term "substantially" is not defined by the claim, the specification 
does not provide a standard for ascertaining the requisite degree, and one of ordinary 
skill in the art would not be reasonably apprised of the scope of the invention. The term 
"substantially anhydrous" indicates a certain range is acceptable. However, the 
specification does not discuss nor contemplate what is the minimum or maximum range 
for "substantially anhydrous". 

Claims 2-4 and 7-8 are rejected for depending on a rejected base claim. 

Claim Rejections - 35 USC § 102/M)3 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1. Applicant Claims 

2. Determining the scope and contents of the prior art. 

3. Ascertaining the differences between the prior art and the claims at issue, 
and resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 

Claims 1, 3-4, 7-10 are rejected under 35 U.S.C. 102(b) as anticipated by or, 
in the alternative, under 35 U.S.C. 103(a) as obvious over Willman et al. (WO 
95/33025). 

It is noted that the instant claims possess two embodiments, those which read on 
substantially anhydrous and those which read on a moisture content of less than 10%. 
Both interpretations are rejected over Willman et al. with the 102 rejection based on the 
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claim language of substantially anhydrous and the 103 rejection based on the claim 
language of a water content of no greater than 1 0%. 



The instant application claims a cleansing composition comprising 10 to 90% by 
weight of one or more oily substances and 2 to 80% by weight of N-acylate amino acid, 
proteins and peptides wherein the composition is substantially anhydrous or has a water 
content of no greater than 10% by weight of the composition. 

Willman et al. exemplify a dishwashing detergent composition (i.e. a cleansing 
composition) comprising oleoyl sarcosinate in 3 to 10 % by weight of the composition. 
The compositions additionally comprise C12-C16 fatty acids in 6.8 to 14% (wherein the 
14% reads on the instant claims). Example 1D comprises 10% oleoyl sarcosinate and 
14% C12-C16 fatty acids. Exemplified formulations comprise additional surfactants such 
as ethoxylated alcohols. It is taught that the oleoyl sarcosinate has the following formula 
(page 3): 



Preferred M Ktotituems are hydrogen and a&aS m&& cations, especially 
sodbtsi m4 pwuauns, Oleoyl sttEosute h caHnadsIy available, for example aa 
Hamposyi O marketed ijsy W, R. Grace & Co, 

Regarding the claimed oily substances, instant claim 8 indicates oily substance 

includes fatty acids therefore the C12-C16 fatty acids read on the oily substances. 



102 Rejection 




,0M 
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The exemplified formulation of 1 D which comprises 1 1 .35% water would read on 
substantially anhydrous. Since the instant application provides no definition of 
substantially anhydrous but the instant claims recite the composition is substantially 
anhydrous or has a water content no greater than 10% by weight (which is inclusive of 0 
to 10%), the examiner interprets substantially anhydrous to mean greater than 10% 
water but less than 49% water. This interpretation is based on the fact that the instant 
claims indicate that substantially anhydrous has a different meaning than no greater 
than 10% water and more than 49% would not be substantially (i.e. more than half) 
anhydrous. 

Regarding claim 4, the oleoyl sarcosinates are either acids (wherein M is H) or 
alkyl metal cations (sodium and potassium). Since there are three specific forms of the 
oleoyl sarcosinate taught, one of ordinary skill in the art would immediately envision 
utilizing any of the three oleoyl sarcosinates. 

103 Rejection 
Applicant Claims 

The instant application claims a cleansing composition comprising 10 to 90% by 

weight of one or more oily substances and 2 to 80% by weight of N-acylate amino acid, 

proteins and peptides wherein the composition is substantially anhydrous or has a water 

content of no greater than 1 0% by weight of the composition. 

Determination of the Scope and Content of the Prior Art 
(MPEP §2141.01) 
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Willman et al. exemplify a dishwashing detergent composition (i.e. a cleansing 
composition) comprising oleoyl sarcosinate in 3 to 10 % by weight of the composition. 
The compositions additionally comprise C12-C16 fatty acids in 6.8 to 14% (wherein the 
14% reads on the instant claims). Example 1D comprises 10% oleoyl sarcosinate and 
14% C12-C16 fatty acids. It is taught that the detergent compositions can be used to 
pretreat substrates. The form would be that of an aqueous paste which contains from 
about 1 to about 50% water preferably from about 5 to 20% water (page 16, lines 21- 
30). It is suggested that the detergent composition comprise oleoyl sarcosinate in an 
amount from 0.1 to about 80% of the composition with most preferably amount of about 
2 to about 30% of the composition (page 3, lines 1 -5). Exemplified formulations 
comprise additional surfactants such as ethoxylated alcohols. It is taught that the oleoyl 
sarcosinate has the following formula (page 3): 




.OM 



CHj 0 

Preferred M suostkuents hycroa.«n mi slkalt met*] cations, especially 
soditjtj] sad puuaum, Oteoy! nrcosiute is wrnnsmtibt availably, for eximpSa aa 
Hamposyl O mark*ta-d by W. R. Grace & Co, 

The forms of the detergents include liquid, gel or granular forms. Granular forms 
have low level of residual moisture (5 to 12%) (column 14, lines 32-34). 

Regarding the claimed oily substances, instant claim 8 indicates oily substance 
includes fatty acids therefore the C12-C16 fatty acids read on the oily substances. 
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Ascertainment of the Difference Between Scope of the Prior Art and the Claims 
(MPEP §2141.012) 

Although Willman et al. teach the compositions can comprise low amounts of 

water and exemplify a formulation comprising 1 1 .35% water; Willman et al. do not 

exemplify a formulation comprising less than 10% water. 

Finding of Prima Facie Obviousness Rationale and Motivation 
(MPEP §2142-2143) 

It would have been obvious to one of ordinary skill in the art at the time of the 

instant invention to manipulate the formulation and utilize less than 10% by weight of 

water. One of ordinary skill in the art would have been motivated to manipulate the 

water content depending on the desired form of the cleaning composition. Willman et 

al. teach that granular forms have low levels of residual moisture and that the 

compositions when utilized as a paste have water amounts of about 5 to 20%, which 

overlaps that instantly claimed. Therefore, based on the teachings of Willman et al. it 

would have been obvious to one of ordinary skill in the art to manipulate the formulation 

and utilize less than 10% by weight of water. 

Absent any evidence to the contrary, and based upon the teachings of the prior 
art, there would have been a reasonable expectation of success in practicing the 
instantly claimed invention. Therefore, the invention as a whole would have been prima 
facie obvious to one of ordinary skill in the art at the time the invention was made. 
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Claims 1-4 and 7-10 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Knochel et al. (US Patent No. 4946618) in view of Kacher et al. 
(US Patent No. 5227086). 

Applicant Claims 

The instant application claims a cleansing composition comprising 10 to 90% by 

weight of one or more oily substances and 2 to 80% by weight of N-acylate amino acid, 

proteins and peptides wherein the composition is substantially anhydrous or has a water 

content of no greater than 10% by weight of the composition. 

Determination of the Scope and Content of the Prior Art 
(MPEP §2141.01) 

Knochel et al. is directed to a toilet soap bar composition cationic guar gum. The 
toilet bar soap comprises from about 0.2 to about 5 % by weight cationic guar gum 
(column 2, lines 46-48). The soap component comprises from about 50 to 90% by 
weight alkali metal soap of fatty acids containing from about 8 to about 24 carbon atoms 
(column 2, lines 66-68 to column 3, lines 1-39). The soap bar comprises about 50% 
soap as its primary or sole surfactant (column 3, lines 62-63). Exemplified amounts are 
54.5 %. The soap bar additionally comprises synthetic detergents such as nonionic 
synthetic detergents like ethoxylated fatty alcohols (column 4, lines 46-52). The water 
content of the depending on the surfactant can be as little from 3.5 to 4.5% water and 
generally from about 8 to about 20% water with 7 to 15% and 8 to 12% being 
specifically claimed (column 6, lines 1-3 and claims 10-11). The soap bars preferably 
contain up to 20% of a synthetic surfactant, preferably a mild one (column 6, lines 59- 
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61). Examples of mild surfactants include anionic acyl sarcosinate (column 7, lines 6- 
20). 

Ascertainment of the Difference Between Scope the Prior Art and the Claims 
(MPEP §2141.012) 

While Knochel et al. teach that the soap bar additionally comprises synthetic 
detergents such as nonionic synthetic detergents like ethoxylated fatty alcohols; 
Knochel et al. do not exemplify bars with this detergent. 

While Knochel et al. teach that the surfactant can be an acyl sarcosinate, 
Knochel et al. do not exemplify utilizing an acyl sarcosinate as the surfactant or that the 
acyl sarcosinate is cocyl sarcosinate. However, this deficiency is cured by Kacher et al. 

Kacher et al. is directed to a cleansing bar. It is taught that hygroscopic 

surfactants help to improve bar lather (column 2, lines 23-29). Examples of hygroscopic 

surfactants include sarcosinates such as lauryl sarcosinate, stearyl sarcosinate, and 

cocoyl sarcosinate including sodium salts (Table, column 12). 

Finding of Prima Facie Obviousness Rationale and Motivation 
(MPEP §2142-2143) 

It would have been obvious to one of ordinary skill in the art at the time of the 

instant invention to combine the teachings of Knochel et al. and Kacher et al. and utilize 

cocoyl sarcosinate as the surfactant in the toilet bar. One of ordinary skill in the art 

would have been motivated to utilize cocoyl sarcosinate as Knochel et al. teach that 

acyl sarcosinates can be utilized and Kacher et al. teach that cocoyl sarcosinate which 

is a particular acyl sarcosinate is a hygroscopic surfactant which helps to improve bar 

lather. Therefore, one of ordinary skill in the art would have been motivated to utilize 
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the acyl sarcosinate cocoyl sarcosinate for improved bar lather as taught by Kacher et 
al. 

It would have been obvious to one of ordinary skill in the art at the time of the 
instant invention to combine the teachings of Knochel et al. and Kacher et al. and utilize 
an ethoxylated fatty alcohol as the synthetic detergent. One of ordinary skill in the art 
would have been motivated to utilize an ethoxylated fatty alcohol as it is a specific 
detergent taught. It would have been obvious to one of ordinary skill in the art to try the 
specifically taught detergents as a person with ordinary skill has good reason to pursue 
known options within his or her technical grasp. Note: MPEP 2141 [R-6] KSR 
International CO. v. Teleflex Inc. 82 USPQ 2d 1385 (Supreme Court 2007). 

Regarding the claimed oily substance, Knochel et al. teach a bar comprising 50% 
soap of which 50 to 90% is a fatty acid. Fatty acid is a particular claimed oily substance 
and 50 to 90% of 50% is 25 to 45% fatty acid which reads on instant claims 1 and 2. 

Regarding the claimed water content, Knochel et al. teach an amount that 
overlaps that instantly claimed. In the case where the claimed ranges "overlap or lie 
inside ranges disclosed by the prior art" a prima facie case of obviousness exists. See 
MPEP 2144.05 [R-5]. 

Regarding the claimed amount of surfactant, Knochel et al. teach an amount of 
up to 20%, which overlaps that instantly claimed. In the case where the claimed ranges 
"overlap or lie inside ranges disclosed by the prior art" a prima facie case of 
obviousness exists. See MPEP 2144.05 [R-5]. 
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Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ABIGAIL FISHER whose telephone number is (571)270- 
3502. The examiner can normally be reached on M-Th 9am-6pm EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on 571-272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Abigail Fisher 
Examiner 
Art Unit 1616 

AF 

/Mina Haghighatian/ 
Primary Examiner, Art Unit 1616 
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